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CELA

FIRST GENERAL COUNSEL’S REPORT

MUR: 6326

DATE COMPLAINT FILED: 7/13/10
DATE SUPPLEMENT FILED: 8/11/10
DATE OF NOTIFICATION: 7/15/10
LAST RESPONSE RECEIVED: 9/01/10
DATE ACTIVATED: 9/16/10

STATUTE OF LIMITATIONS: 3/10/13-

4/03/14
COMPLAINANT: Timothy J. Bell
RESPONDENTS: American Association of Physician
_ Specialists, Inc.

American Association of Physician
Specialists, Inc. PAC and Stephen Montes,
in his official capacity as treasurer

William J. Carbone

RELEVANT STATUTES 2 US.C. § 434(b)

AND REGULATIONS: 2 US.C. § 441b(a)
2 US.C. § 4416(b)(2)(C)
11 CFR. § 114.1(a)(2)(i)
11 CF.R. § 114.1(b)
11CFR § 1142
11CFR. § 1145

INTERNAL REPORTS CHECKED:  Disclosure Reports

FEDERAL AGENCIES CHECKED: None

I.  INTRODUCTION

Complainant alleges that the American Association of Physician Specialists, Inc.
(*AAPS™), a 501(c)(6) corporation, its separate segregated fund (“SSF”), the American
Association of Physician Specialists, Inc. PAC (the “Committec”) and an AAPS
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executive violated the Federal Election Campaign Act of 1971, as .amended (“the Act”™),
because AAPS made, at the executive’s authorization, and the Committee accepted, a
prohibited corporate contribution in the amount of $20,000 in 2007 or-2008. See

2 U.S.C. § 441b(a). Specifically, complainant alleges that AAPS’s Chief Executive
Officer (“CEO™), William J. Carbone, authorized Anthony Durante, AAPS’s Director of
Fimance and Operations, to disburse $20,000 flom AAPS’s general opemting funds
account to the Cominiitee’s bank account. Complaint et 2. Complaihnut also alh:ges that
the Committee’s treasurer knew abaut the 20,000 depasit at the time it occursed.! Id.

In a joint response, Respondents assert that the complainant is a disgruntled
employee te;rminated for poor job performance. See Response at 1 and Attached
Affidavit of Linda Murphy. Respondents acknowledge, however, that AAPS transferred
$20,000 from its general operating account to the Committee’s bank account in 2008.
They assert that they transferred funds to the Committee’s account to prevent check
overage charges due to bookkeeping errors and mis-deposited funds. Response at 2.
Respondents maintain that the majority of these funds remairred in the Comsmittee’s bank
aceoumt naly tesipmarily, and tirat thn Commiittee spent no comarate funds. Respnase
at 3.

Based upes the camplaint, the respanse, and other available information, we
recommend that the Commission find reason to believe that AAPS made, and that the

Committee accepted, a prohibited corporate contribution. See 2 U.S.C. § 441b(a).

! Complainant, a former employee of AAPS, filed a supplement to the complaint that reaffirmed his
original allegations and acknowledged that he did not timely input the Committee’s contributor information
into the PAC software, with the result that ths Commitee had to amend severd of its 2009 disclosure
reports in January 2010. See Supplemental Complaint.
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Because section 441b(a) imposes liability for any officer or director of a corporation that
consents to a contribution by a corporation, we further recommend that the Commission
find season to believe that William J. Carbone, the CEO of AAPS, violated 2 .S.C.

§ 441b(a) by authorizing the transfer of funds. In addition, because the Committee did
not disclose its receipt and disbursement of the funds at issue in its disclosure reports, we

recommend that the Comonission {ind reason to elleve that the Committee viohated

2 U.S.C. § 434(b). ] |

II. FACTUAL AND LEGAL ANALYSIS
A. Factual Background

The complainant, a former Director of Governmental Affairs for AAPS, asserts
that on January 28, 2010, while preparing the Committee’s 2009 Year-End Report, he
“discovered that the final numbers were several thousand dollars out of balance.”
Complaint at 1. Complainant states that he contacted Anthony Durante, AAFS’s Director
of Finance and Operdtions, who advised him that in 2007 or 2008, a former AAPS
employor madd several thousund dollars in casnpaign centributions with checles from the
Committce’s accaunt without adequate furnds tv cover the amounts. /d. Complainant
alleges that Mr. Durante advised him that AAPS’s CEO, Williams J. Carbone, authorized -
Durante to disburse $20,000 from AAPS’s general fund bank account to the Committee’s
bank account. Complaint at 1-2. Complainant also alleges that on that same day he
spoke with the Committee’s treasurer, who advised the complainant that he knew of the

disbursement at the time it occurred. Complaint at 2.
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The response states that on April 2, 2008, AAPS transferred $20,000 in general
operating funds to the Committee's bank account. Response at 2 and 4. Respondents
assert thatdhey deposited the funds in the Committee’s account as a precautionary .
measure to prevent checks from being returned for insufficient funds due to bookkeeping
and tnis-deposit errors, but that the Committee never used the funds, and transferred
$14,465 buck to AAPS within thirteen days. /d. at 3-4.

Respordents provide the following context for the AAPS $20,000 disbursement
to the Committee. In February 2008, AAPS moved tho Committee’s acoount fram Bank
of America to SunTrust. Response at 1. AAPS opened a new PAC account with
SunTrust, but kept the Committee’s Bank of America account open for pending
transactions within the same timeframe. Response at 2. Respondents also moved the
account for AAPS’s National Initiative Fund (“NIF”) from Bank of America to
SunTrust.2 Id. Both Bank of America accounts were held open and the new accounts at
SunTrust were issued temporary checks and deposit slips. Id. According to the response,
in April 2008, Respondents discovered that AAPS’s bookkeeper mistakenly deposited
$1,300 intended for the NIF accoant into the Committee’s SunTrust PAC acoownt on
Murch 10 and 11, 2008. Id.

Although it is not clear why, Respondents state that the mis-deposit of $1,300 of
NIF’s funds into the Committee’s account could result in the Committee having checks
returned for insufficient funds. Id. at 2. Therefore, AAPS “temporarily transferred”

$20,000 on April 2, 2008 from its general operating account to the new SunTrust PAC

2 The Response provides no further information on the NIF. According to AAPS’s website, NIF
lobbies on behalf of AAPS befbre members of Congress, state legislatures, state and federal courts, state
medical boards, insurance companies, and hospital systems. See http://www.aapsus.org/National-Initiative-
Fund-NIF. NIF is not registened with the Commissian.
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account. Id. On April 4, 2008, the Committee transferred the $1,300 intended for NIF
back to the NIF account. /d. Thereafter, on April 15, 2008, AAPS transferred $14,465 of
the $20,000 from the Committee’s account back to AAPS’s general operating account. btk
The remaining $5,535, however, stayed in the Committee’s account for almost another
year, until the Committee transferred it back to AAPS on April 13, 2009. Id. at 2-3. The
response apserts that the $5,535 remained in the Committee’s aocoent in or.der to
;zomplotz the haok nccaunt move from Bank of Amerioa to SunTrust, to reselve the initial
issues that proanpted the account meve, ta completk unrelated intarnal audits, and to
complete a full audit of the Committee’s account. Id. at 3. The response did not include
a copy of any audit ﬁndit;gs. |

The Committee did not disclose any of the transactions described above.
Specifically, the Committee did not disclose its receipt of $1,300 in NIF funds or its
$1,300 disbursement of the funds to the NIF account. See Committee’s Amended April
2008 Quarterly and Amended July 2008 Quarterly Reports. In addition, the Committee
did not disclose its receipt of $20,000 frorn AAPS, the transfer of $14,465 back to AAPS,
the $5,535 that remained in thc Committee’s account until April 2009, or the retwin of the
$5,535 to AAPS. See Commiittee Amended July 2008 Quarterly and Amended July 2009
Quarterly Reports.

B. Analysis

1. Prohibited Corporate Contribution

The Act prohibits corporations from making any contribution in connection with a

Federal election, and prohibits political committees from knowingly accepting or

receiving such contributions. 2 U.S.C. § 441b(a). This prohibition extends to
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corporations using general treasury funds to make contributions to their SSFs. /d.; see
also Campaign Guide for Corporations and Labor Organizations (2007), pg. 15.
However, the Act provides.an exception to the prohibition by excluding from the
definition of the term “contribution” a corporation’s payment of the costs incurred in the
establishment, administration and solicitation of contributions to an SSF. 2 U.S.C.

§ 44ib(b)(2)(C); 11 C.F.R. § 114.1(a)(2)iii). The Commission’s regulations define the
terms “‘establislonent, administration, and solicitatton casts” as the oosis of office space,
phunes, salaries, utilities, supplies, legal and accounting foes, fundmising end other
expenses incurred in setting up and running an SSF established by a corporation.

11 C.F.R. § 114.1(b). The connected organ'imtion may pay these costs directly or
through a separate administrative account, but it cannot transfer corporate funds into its
SSF’s bank account. See 2 U.S.C. § 441b(b)(2)(C); see also 11 C.F.R. §§ 114.1(b) and
114.5(b).

While acknowledging that AAPS transferred $20,000 to the Committee from its
corporate treasury funds, Respondents contend that because the funds were never used,
the Respondents did not violate the Act. Response at 2-3. According ¢o the resnonse,
$14,465 of the original $20,000 oymained ie the Commiftee’s account for a thort period,
April 2, 2008 thraugh April 15, 2008, aad that during this time period, the Committes
spent only $718.95. Id. The Respondents contend that AAPS kept the remaining $5,535

A81h
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in the Committee’s account until AAPS concluded the bank transfers and an audit. /d.
at 3.3 The response provides the Committee’s cash-on-hand figures, as disclosed in its
2008 July Quarterly Report through its 2009 July Quarterly Report, which range between
$36,373.98 and $23,374.10, to show that the Committee did not spend the $5,535 in
corporate funds retained in the Committee’s account before transferring it back to AAPS
on Aprit 13, 2009. See id.*

Even if AAPS was concerned that the Committee might have checks returned for

insufficient funds, and regardless of the fact that the Committne’s cash-on-hand exceeded

the amount of the carporate funds provided by AAPS, AAPS could not make 3 corporate

contribution to the Committee’s bank account. See 2 U.S.C. § 441b(a). If checks were
returned for insufficient funds, AAPS could have paid any bank charges directly or

through a separate administrative account. See 11 C.F.R. §§ 114.1(b) and 114.5(b); see

"also Advisory Opinion 1981-19 (LAMPAC) (connected organization may establish a

separate administrative account for SSF administrative and fundraising expenses). In the
alternative, AAPS could have reimbursed the Committee for sach charges, provided that
the reimbursement wes made within 30 days of the Committee’s payment of the chargos.

See 11 C.F.R. § 114.5(b)(3).

3 The Committee’s April 2008 Quarterly Report disclosed the receipt of “returned checks™ totaling
$13,000 on January 31, 2008. The Reports Analysis Division (“RAD”) sent an'RFAI to the Committee on
May 16, 2008, questioning these transactions. In a May 19, 2008 miscellancous report, the Committee
noted that these entries were incorrect and were actually “voided check[s).” The complainant alluded to a
former AAPS employee who allegedly had written checks for several thousands of dollars from the
Committee’s account which the Committee could not cover. The response did not address this situation. It
is unclear based pn e svaiindle thformation whethar the tznanotions ailutier] th by zomplainunt ev the
RAD exxhange with the Comtitiee relatr: to AAPS's trmsfor of $20,000 to the Committbe’s account.

‘¢ The sesponse meistakenly labeled the Cammittee’s 2009 Aprif Quarterly and 2009 July Quasterly
Reports as 2008 Reports. See Response at 3.
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Accordingly, we recommend that the Commission find reason to believe that the
American Association of Physician Specialists, Inc. made, and that the American
Association of Physician Specialists, IncaBAC and Stephen Montes, in his official
capacity as treasurer, knowingly accepted, prohibited corporate contributions in violation
of 2 US.C. § 441b(a).

The Act also prohibits any officer or director of a corporation from consenting to
the making of corporate coptributions. 2 U.S.C. § 441b(p). The response does notistate
who at AAPS authorized the transfer, leaving unrebutted complainant’s allegation that
AAPS’s CEO, William J. Carbone, directed Anthony Durante, AAPS’s Directar of
Finance and .Operati;ms, to m;ake the transfer of $20,000 in corporate funds to the
Committee’s account. Accordingly, based on the available information, it appears that
Mr. Carbone, AAPS’s CEO, consented to a prohibited corporation contribution.
Therefore, we recommend that the Commission find reason to believe that William J.
Carbone violated 2 U.S.C. § 441b(a).

2. Reporting

A political committee’s disclosure reports must disclose all receipts and
disbursements. See 2 U.S.C. § 434(D). Because the Committee did not disclose any of
the transfers of corporate funds in and aut of the Committee’s account, we recommend
that the Commission find reason to believe that the American Association of Physician
Specialists, Inc. PAC and Stephen Montes, in his official capacity as treasurer, violated

2 U.S.C. § 434(b).
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IV. RECO NDATIONS

1. Find reason to believe that American Association of Physician Specialists,
Inc., American Association of Physician Specialists, Inc. PAC and
Stephen Montes, in his official capacity as treasurer, and William J.
Carbone violated 2 U.5.C. § 441b(a).

2, Find reason to believe that American Aasociation 'of Physioian Specialists,
Inc. PAC and Stephen Montes, in his official capacity as treasurer,
violated 2 U.S.C. § 434(b). .

3. Approve the attached Factual and Legal Analysis.
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6. Approve the appropriate letters.

. Christopher Hughey
ms Acting General Couttsel
D 20,9 .
Date BY: ~Susan L. Lebeaux

Acting Deputy Associate General
Counse! for Enforcement

Mark Allen
Assistant General Counsel

Mos K

7
Shana M. Broussard
Attorney




